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Introduction

This case and its three companion cases (SC84210, SC84211 and SC84213) present an unusud
gtuation in which Cale County Circuit Court Judges Byron Kinder and Thomas Brown, and four recaivers
gppainted by them, attempt to avoid or contral one previoudy filed suit, State ex rel. Nixon v. Kinder,
et al. (SC84301, goplication for trandfer pending), and ancther it thet they knew was coming, Farmer
v. Kinder, et al. (SC84328). Thereare o many jurisdictiona and procedurd shortcomingsin this case
and itsthree companion cases resulting from the unusud neture of the action thet the recaivers brought, thet
the Sgnificant issues of digoute between the parties B found in the two related cases thet respondents sought

to avoid B run therisk of being obscured.
Al S cases concern dlegations made by Constitutiond officers of this Sate that Judges Kinder
and Brown and their gppointed recalivers have failed to conform their conduct to the reguirements of law.
Soedificaly, the Treasurer and the Attorney Generd, based on an audit performed by the State Auditor,
dlege that the judges and ther recaivers have hdd in the regisry of the court four funds totding
agoproximatdy $2.75 million, for a longer period of time then that permitted by Missouri-s Uniform
Dispasition of Undaimed Property Act. See " 447.532.1, RSMo 2000" (providing that persond property
held by acourt for the property owner is presumed abandoned after five years); * 447.539.1 (requiring
persons holding presumed aoandoned property to report it to the Treasurer); and * 447.543 (requiring

thosefiling such areport to ddiver the property so held to the Treasurer with the report).

1 All statutory references are to the Revised Statutes of Missouri 2000 unless otherwise stated.,



The Treasurer and the Attorney Generd additiondly dlege that the judges and ther recaivers
violaed the law by expending interest generated from these four funds This dlegation is based on *
483.310.1, limiting interest expenditures mede from regidry funds when the funds are invested, as here,
pursuant to court order. One of the four funds has been hdd for over twenty years. Totd interest
expended from the four funds in vidlation of gpplicable legd condraints was goproximetdy $3 million;
comparaivdy little money has been returned to property owners: Spedificdly, the State Auditor, in areport
for the three-year period from 1996 through 1998, found that the totd paymentsto dl damants from the
fund a issue here and the funds & issue in the three companion cases was only $4,819. During theat same
time period, the recaivers at the Judges direction trandferred in excess of $687,000B 142 times the amount
returned to consumers B to Cale County. The combined amounts spent during this time period on
adminigrative cogsdone B $48438 in recaver fees, $20,658 on banking fees; and $7,129 in bonding fees
B totaed more then fifteen timeswha waspaid to dl damants. The State Auditor reported thet the interest
payments were deposited to a Cole County account designeted for courthouse improvements. Appendix
AApPP.,0 pp. 1-4.

The judges and recaivers, having slently engaged in this unlawvful conduct for many years, now
asst that the Satutes condraining their behavior are ether uncondtitutiond or atherwisefall to regulate their
conduct. Thetrid court agresd. It found, pursuant to Artide IV, * 15, that the Treesurer is condtitutionaly
prohibited from adminigtering Missours Uniform Digposition of Undaimed Property Act because the funds
to be ddivered are not Adaefunds Hence, thetria court found thet the Treesurer lacked standing to
asst any interest in the diputed funds pursuant to the Act. Thetrid court reached this condusion despite

the fact that the moniesto be received will be deposited in a date-created fund and thet they are subject
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to dishursd to the generd revenue until ther proper ownerscan belocated. * 447.543.2. Thetrid court
further found without explantion thet the diputed interest expendituresare nat limited by * 483.310.1, but
ingtead may continue to be made pursuant to * 483.310.2. This subsection authorizes crcuit derksB not
crcuit judges or recaivers acting upon their order B to dishurse interest earned on funds invested & the
derk=sdiscretion. 1t has no goplicability here because these funds were invested upon ordersissued by
the court.

Asdgnificant astheseissues are, thetrid court was without authority to reach them in light of the
jurisdictiond and procedurd irregularities present in this proceeding and its three companion cases. Agan
without explanation or even aresponse by the recaivers thetrid court rgjected the Treasurer=s mation to
veacate and her objectionsto this unusud proceeding. The rgected assertions induded daims that Judge
Brown lacked authority to enter an order directed to the Treasurer as she was not aparty; thet his order
violated the sgparation of powers by directing the Tressurer to engage in spedific conduct committed to her
discretion a acartan time and in acertain manner; that the court lacked persond jurisdiction over her as
she was not a party to this proceeding and was not served with summons; thet the court lacked subject
metter jurisdiction over the recaiver=s motion to cregte the andillary proceadings in thet the petition was
deficent, wasfiled by anon-party, and wasfiled in adosed case that the judgment on the pleedings was
improper as the pleadings had not yet dosad; thet the notice of heering on the mation for judgment on the
pleadings was untimdy; and, findly, that as a result of the gopearance of partidity Judge Brown was
required to recuse himsdlf prior to granting his receiver-s motion to creete this proceeding.

It is unfortunate thet a controversy of this dimension could not have been avoided. The Treesurer

and the Attorney Generd made independent efforts to resolve this metter short of litigetion, but dl such
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efforts proved unavailing as the judges and their gppointed recaivers continued in their refusal to follow the
dictates of thelaw. 1t isunconscionable, and unlawful, that the judges and their gppointed recaivers have
soent millions of dallarsin interest generated on money they hald for athers while undertaking no serious
effort to locate the rightful owners. App., p. 3. Under these drcumatances, gopdlant is compelled to

advance the principle that no oneis abovethe law.
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Jurisdictional Statement

The trid court determined that the Satute giving the Treasurer the power to bring an action to
collect undamed property (* 447.575) from the courts (7 447.532) is an uncondtitutiond delegation of
authority under Artide 1V, * 15 of the Missouri Condiitution. Thetrid court hed that such an action under
the satute would excead the limits placed on the duties of the Treesurer by the conditutiond provison thet
dates ANo duty shdl be imposed on the Sate treesurer by law which is not rdaed to the recept,
invesment, cusody and disoursement of date funds and funds recaived from the United States
Governmentd Mo. Congt. Art. IV, * 15. This case, then, involves the vdidity of the Missouri Uniform
Digpogtion of Undaimed Property Act and the condruction of adate condtitutiond  provision defining the

Treasure=sduties. ArtideV, * 3 grantsthis Court exdusive jurisdiction to hear such matters
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Statement of Facts
In the litigation that created the fund & issue, Southwestern Bell v. Public Service
Commission, CV189-0808CC, Southwestern Bdll, on July 21, 1989, petitioned for review and for stay
of adedsion of the Public Service Commission that required Southwestern Bell to implement lower rates?
L.F. 18-21. On September 5, 1989, Judge Brown entered agay, and ordered Southwestern Bell to pay
into the regidry of the court that portion of teephone charges collected thet would be in excess of ratesthet
would have been collected but for the gtay. L.F. 40-41. Judge Brown rejected the parties contention thet
Southwestern Bdll=s posting of a bond would be sufficient to insure that funds would be avaladle and
guarantee prompt payment of any refund due ratepayers upon find digoosition, Sating:
In the event a refund is ordered and in the event that there are a cartain number or
ratepayers who cannat be reedily identified, the pogting of such abond would leavein the
hends of Southwestern Bell thet portion of the excessrates callected which are not daimed,
resulting in a windfal to Southwestern Bdll.  Allowing such a windfal would nat be

condgent with such afind detlerminaion that arefund isdue. Any unclaimed funds

? The Office of Public Counsd filed apetition for writ of review of the same dedision on the same
dae L.F.24-27. Thiscass, No. CV189-0809CC was consolidated with Southwestern Bdll=s case, No.

CV189-0808CC, on the dete of filing. L.F. 32,
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should eventually escheat to the Sate of Missouri under such circumstances

and should under no drcumstances be returned to Southwestern Bdll.

L.F. 38 (emphassadded). With regard to the interest rate to be paid on any excessrate charges collected,
Judge Brown decided that Athe best way to insure that ratepayers refunds are protected is to secure
possesson of such fundsin the Court and to see that such funds are invested a the maximum interest rates
appropriate under thecircumgtances L.F. 39. The monieswere deposited into the regidry of the court
pursuant to * 483.310.1, RSMo. L.F. 45. Judge Browrrs initid order gppointing receiver dated
September 15, 1989, spedificaly datesthet the fundswere placed in interest bearing accounts, Asame baing
required by * 483.310.1.0 Id.

Judge Brown conduded that areceiver should be gppointed to perform those adminidraive duties
which, absent the gppointment of arecaver, would be parformed by thederk. L.F. 46. Hisressonsfor
this condusion induded: 1) it would nat beAfar to impase upon the Clerk of the Circuit Court, hersdf, the
additiond responghilities that are engendered by adose monitaring of theinvesment in these funds asthey
accrue from month to month; @ 2) Athe respongihility for adminigering these funds mugt fdl upon the
undersigned judge and thase of his saff who work with him the dosest;i 3) the Court Aintends that the
investment decisions with respect to the funds be retained by the Court itsdlf; 0 and 4) the Court Aintends
that these regponsibilities be exercised by the Court with the assistance of someonein whom this Court hes
complete confidence and dso by one who is reedily avaldble to the Court@ L.F. 46. Although the
gopointed recaiver, Jackie Blackwdll, was dready a Deputy Circuit Clerk in Cole County, L.F. 47, Judge
Brown ordered that she recaive $500.00 per month in compensation for her dutiesasarecaiver. 1d. The

Court Aresrveld] unto itsdf the find invesment decisons; ordered that interest received from such
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investments be paid over directly to the recaiver and that from such interest the recaiver Ashdl firg pay . .
. the lawful expenses and fees regarding the adminidration of the funds as may from time to time be
authorized to be paid or dlowed by the Court§ L.F. 47.

On September 26, 1989, Judge Brown dismissed the petitions for review with pregjudioce pursuant
to the terms of a settlement agreament reached by Southwestern Bdll, the Office of Public Counsd and the
Public Service Commisson. L.F. 48-49. Uponleaming of thedismisd, intervenorsMCI, AT & T, ad
Comptd moved the dircuit court Ato correct its Order dismissing this prooesding to show thet the dismissal
did nat Agpprove, rdify, or condone the non-unanimous Settlement Agreameant . . . nor otherwise modify
the Report and Order issued by the Missouri Public Sarvice Commisson.d Southwestern Bell v. The
Honorable Thomas J. Brown, 111, 795 SW.2d 385, 386 (Mo. banc 1990). On October 24, 1989,
twenty-nine days dfter his order of dismiss, Judge Brown entered ancther order, daifying thet his
September 26, 1989 Order merdy acknowledged that the Ptitions for Wit of Review had been dismissed,
but did not ratify or condone the settlement agreement and, to the extent the September 26, 1989 Order
suggested that the Order Granting Stay isdismissed, theAsameis set asded L.F. 54-55. Southwestern
Bdl sought awrit of prohibition, arguing that Judge Brown lacked jurisdiction to enter the October 24,
1989 Order. This Court determined thet Judge Browres actions were within his jurisdiction because the
October 24, 1989 Order came 29 days after the entry of the order dismissng the writ with prgudice and
within the time during which the trid court retains control over its judgments pursuiant to Rule 75.01. 795
SW.2d at 389.

On April 8, 1991, Judge Brown entered an order goproving settlement and directing digtribution

of the say fund. L.F. 57-72. This April 8 order Afully and findly resolveld] dl remaning issues in
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Consolidated Case No. CV-189-0808.0 L.F. 72. On April 26, 1993, Judge Brown ordered thet funds
held in the previoudy created recaivership be trandared to a successor recaivership. L.F. 85-90.
According to the Order, Athese funds are being hdd and adminisered so that refunds may be mede
therefrom to utility cusomersf L.F. 85. And Avaid daims submitted and gpproved by the Court shdl be
pad by therecaiverd L.F. 88.

In determining that a Successor recaivership was nesded, the court Sated thet it was Agpparent thet
it will be necessary to hold and adminigter these funds for alengthy period of time@ L.F. 85. The court
re-gppointed Jeckie Blackwel|l as recaver, rdying on the same factors as it hed for the gppointment of the
initid recaiver. The court again resarved unto itsdf the invesment decisons on the fund. L.F. 88. It
ordered that interest recaived from invesments be paid directly to the recaver who Ashdl firgt pay therefrom
the lanvful expenses of adminidraion of the funds as may from time to time be authorized to be pad or
dlowed by the court; there shdl next be paid therefrom such amounts as may be lawfully reguisitioned by
the Circuit Clerk of Cole County in subsaction 2 of Section 483.310 RSMo and the remaining balance Sl
be pad into the generd revenue fund of Cole County as provided in subsection 2 of Section 483.310
RSMo.0 L.F. 89.

Judge Brown ordered the recaiver to pay interest income from the fund to Cole County on May
25, 1993, in an amount not to exceed $131,000.00; on February 17, 1994, in an unspecified
amount; on December 14, 1994, in an unspecified amount; on December 14, 1995, in an
amount not to exceed $42,000.00; on December 19, 1996, in an amount not to exceed
$3,996.00; on March 3, 1997, in an amount not to exceed $6,205.00; on April 16, 1998, in an

amount not to exceed $ 22,000.00; on December 30, 1998, in the amount of $85,000.00; on
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October 13, 2000, in the amount of $9,000.00; on December 20, 2000, in the amount of
$60,000.00; and on March 14, 2001, in the amount of $13,000.00. L.F. 91-101. On July
16, 2001, the Attorney General notified the receiver that he was preparing, on behalf of the
Treasurer, a lawsuit to recover unclaimed property, namely, the fund at issue in this case. L.F.
117-18. OnJuly 20, 2001, the receiver filed a AMotion and Petition for Joinder of Additional
Parties and for Relief in an Ancillary Adversary Proceeding in the Nature of Interpleader and
for Other Relief§ L.F. 102-118. On that same date, Judge Brown 1) considered the Motion
and Petition, 2) sustained the Motion and Petition, 3) ordered a separate trial and proceedings
with regard to AAncillary Adversary Proceeding Questions,@ 4) determined that the Aonly
issues for determination in the Ancillary Adversary Proceedings shall be the Ancillary
Adversary Proceeding Questions as defined in the Receivers Motion and Petition,( 5) ordered
the State Treasurer added as a party to the Ancillary Adversary Proceedings, 6) ordered the
State Treasurer to file a pleading asserting any claims which she as State Treasurer had under
the Uniform Disposition of Unclaimed Property Act, 7) added the Cole County Circuit Clerk
and Cole County as parties, 8) ordered the Cole County Circuit Clerk and Cole County to file
a pleading asserting any claims they may have to the fund or the interest income from the
fund, 9) authorized and directed the receiver to participate in the Ancillary Adversary
Proceedings, and 10) permitted the receiver:s attorney to be compensated for his services and
expenses. L.F.119-122.

After determining 1-10, above, Judge Brown recused himself on his own motion

because of the Aissues raised by the Attorney General in Osage County Circuit Court Case No.
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01CV330548 [the quo warranto case previously filed by the Attorney General and pending
against Judge Brown with regard to this fund and now before this Court on application for
transfer in SC 84301] and to remove questions or suggestion of any question about [him]
participating in the determination of the Ancillary Adversary Proceeding Questions.f) L.F. 121.
Judge Brown retained jurisdiction, however, Awith respect to all other issues and matters in
this case, including but not limited to the investment and reinvestment of the funds herein
and the determination of the holding or disposition of any funds which are determined in the
Ancillary Adversary Proceedings to not be required to be disbursed to the State Treasurer by
reason of the Uniform Disposition of Property Act) L.F. 121-22. Following notification of
Judge Brownss recusal, this Court assigned the Honorable Ward B. Stuckey to this case. L.F.
9.

The Treasurer was served with both the motion and order on duly 23, 2001. L.F. 123. By spedid
gopearance only, shefiled aAMation to Vacate and Disqudifyd on August 20, 2001. L.F. 124-161. She
dleged that Judge Brown did nat have persond jurisdiction over her necessary to enter any order directed
toward her, as she was never a party to the origind action and was never sarved with summons or with
petition seeking rdief; Judge Brown hed no legd authority to order her, as a non-party, to file a lawvauit
againgt hand-picked defendants and on issues chosen by the Judge; Judge Brown did not have subject
metter jurisdiction to enter the July 20, 2001 order, in thet afind, ungppeded judgment hed long-Snce bean
entered in this case; the recaiver, as anon-party, had no sanding to file motions designed to continue the
maintenance and expenditure of recavership funds for the benefit of any person or entity other then the

owners of thase funds, and Judge Brown was disqudified by Supreme Court Rule 51.07 from issing the
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July 20 order because he hed asubgantid interest in the outcome and adoseinterest in or reationship with
themovant. 1d. The State Tressurer did not file an answver in the AAndllary Adversary Procesdings@ On
October 5, 2001, she noticed her AMation to Vacate and Disgudifyl for hearing on October 18, 2001.
L.F. 10.

On October 12, 2001, the receiver filed amotion for judgment on the pleadings. L.F. 185-191.
On that same date, the recaiver noticed her mation for hearing on October 18, 2001. L.F. 192-194. The
State Treasurer filed suggestions in opposition and objections on October 18, 2001. L.F. 195-308.

On November 27, 2001, thetrid court overruled the State Tressurer=s Mation to Vacate. L.F.
318. He determined thet Judge Brown continued to have jurisdiction over Consolidated Case No. CV189-
808CC and CV 189-809CC and that any person who hasadam againg the fund must assert it, aswel
asany damsagang the recaver, in Consolidated Case No. CV189-808CC and CV189-809CC, Aad
not in any other casein this Court, or in any adminidrative proceeding.; L.F. 316-317. With regard to
such a dam by the Tressurer, the trid court held that the State Treasurer=s duties are limited by the
Misouri Conditution, Artide IV, * 15, to those Ardated to the recapt, invesment, custody and
disbursement of gate funds and funds received from the United States@ The court determined thet the
funds in question were not Sate funds or funds recaived from the United States and, therefore, Athe
Treasurer has no sanding or right to assert daims againg the funds in Consolidated Case Nos CV189-
808CC and CV189-809CC or againg the Receiver with respect to those funds@ L.F. 317. The court
further held that the funds Aare subject to disposal by the Circuit Court of Cole County,( are Asubject to
digpasition as determined by the Circuit Court of Cole County,§ and Aare not required to be disbursed to

the Treasurer pursuant to the provisons of the Uniform Digpogtion of Undaimed Property Actd L.F.
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317-18. Findly, the court hed thet interest on the funds Amay be disbursed and used as provided in
Section 483.310.2 RSMo with the balance of such interest to be paid to Cole County.f L.F. 318. This

timely apped followed. L.F. 312.
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PointsRelied On
l.

Thetrial court erred in holding that it was beyond the constitutional authority of the
Treasurer toadminister the Uniform Distribution of Unclaimed Property Act because
the Missouri Constitution authorizesthe Treasurer to administer state fundsand the
Abandoned Property Fund is a state fund in that it is created by a state statute and
providesfor transfersof money to the state general revenue fund.

Smith v. Coffey, 37 SW.3d 797 (Mo. banc 2001)

Board of Education v. State, 47 SW.3d 366 (Mo. banc 2001)

ArtidelV, * 15, Conditution of Misouri

" 447.543.2, RSMo 2000

.

Thetrial court erred in holding that the Treasurer had no standing to assert claims
against the fund because the Uniform Distribution of Unclaimed Property Act obligates
the Treasurer to bring an action to enforce delivery of unclaimed property asdefined
by the Act, * 447.575, and the fund in question falls within the statutory definition of
unclaimed property, * 447.532.1, in that the money isintangible personal property held
for itsowner by the court and that hasremained unclaimed by the owner for morethan
fiveyears.

Sate ex rel. Twenty-Second Judicial Circuit v. Jones, 823 SW.2d 471

(Mo. banc 1992)
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" 447.532.1, RSMo 2000

" 447.539.1, RSMo 2000

" 447.543, RSMo 2000

" 447575, RSMo 2000

[I.

Thetrial court erred in holding that theinterest from the fund may be disbursed and
used as provided by * 483.310.2, because the fund is subject to the constraints of
" 483.310.1, in that the investment of the fund and expenditures from the fund were

dictated by judicial order, not at the discretion of the circuit clerk as required by

" 483.310.2.
" 483.310, RSMo0 2000
" 447.517.2, RSMo 2000
" 447533, RSMo 2000
V.
Thetrial court erred in granting the Motion for Judgment on the Pleadings because the

casewasnot ripefor such adjudication in that the Treasurer had not filed an answer and

the pleadings wer e not closed.

Bramon v. U-Haul, Inc., 945 SW.2d 676 (Mo. App. 1997)

Supreme Court Rule 55.27(b)
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Thetrial court erred in overruling the Treasurer=s Motion to Vacate because Judge
Brown did not have personal jurisdiction over the Treasurer necessary to enter any
order directed toward her in that shewasnever aparty totheoriginal action and has
never been served with summonsor with a petition seeking relief.

Bruun v. Katz Drug Co., 211 SW.2d 918 (Mo. 1948)

Kassebaum v. Kassebaum, 42 SW.3d 685 (Mo. App. 2001)

AmWest Surety Ins. Co. v. Stamatiou, 996 SW.2d 708 (Mo. App. 1999)

Sate ex. rel. American Family Mutual Ins. Co. v. Scott, 988 SW.2d 45 (Mo. App.

1998)

VI.

Thetrial court erred in overruling the Treasurer=sMotion to Vacateand in finding that
the Treasurer was required to assert any claim she had to the fund in the Ancillary
Proceedings because the order violatesthe Constitution=s separ ation of power amongst
thevarious branches of government in that the Treasurer isaccorded discretion asto
the commencement of any proceeding to collect improperly withheld unclaimed
property.

Sate ex. rel. Missouri Highway and Transportation Commen v. Pruneau,

652 SW.2d 281 (Mo. App. 1983)

" 447.575, RSMo 2000

VII.
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The trial court erred in overruling the Treasurer=s Motion to Vacate because the
receiver lacked standing to file her Motion and Petition for Joinder of Additional
Partiesand Relief in that thereceiver wasnot a party to theunderlying action.

Munson v. Director of Revenue, 783 SW.2d 912 (Mo. banc 1990)

Hastings v. Van Black, 831 SW.2d 214 (Mo. App. 1992)

Alamo Credit Corp. v. Smallwood, 459 SW.2d 731 (Mo. App. 1970)

VIII.

Thetrial court erred in overruling the Treasurer=s Motion to Vacate because Judge
Brown lacked subject-matter jurisdiction to enter the July 20 order in that a final,
unappealed, judgment had long-since been entered in the case.

Sate ex rel. Wolfner v. Dalton, 955 SW.2d 928 (Mo. banc 1997)

Sate ex rel. Southwestern Bell Telephone v. Brown, 795 SW.2d 385 (Mo. banc 1990)

Stateex rel. Division of Family Servs. v. Oatsvall, 612 SW.2d 497 (Mo. App. 1981)

IX.

Thetrial court erred in overruling the Treasurer=s Motion to Vacate because Judge
Brown was disqualified by Rule 51.07 from issuing the July 20 order in that hehad a
substantial interest in the outcome and a close interest in or relationship with the
movant.

Jetz Serv. Co. v. Chamberlain, 812 SW.2d 946 (Mo. App. 1991)

Satev. Lovelady. 691 SW.2d 364 (Mo. App. 1985)

Sate ex rel. O:Brien v. Murphy, 592 SW.2d 194 (Mo. App. 1979)
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X.

The trial court erred in failing to sustain the Treasurer=s objection concerning the
untimeliness of the notice of hearing on the receiver=s motion for judgment on the
pleadings because Rule 44.01(d) requiresfive days notice beforethe hearing on such a
motion in that, asdefined by Rule 44.01(a), the Treasurer only had three days notice of
the hearing on the receiver=s motion for judgment on the pleadings.

Orion Security, Inc. v. Board of Police Commissioners of Kansas City,

Missouri, 43 SW.3d 467 (Mo. App. 1997)
Supreme Court Rule 44.01(a)

Supreme Court Rule 44.01(d)
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Argument

Standard of Review

AThe position of a party moving for judgment on the pleadings is Smilar to thet of amovant on a
motion to dismiss, i.e, assuming the facts pleaded by the oppodte party to be true, these facts are,
nevarthdess, inauffident assamatter of lav.; State ex rel. Nixon v. American Tobacco Company,
Inc., 34 SW.3d 122, 134 (Mo. banc 2000). Hence, the andard of review employed upon the grant of
judgment on the pleedings is de novo, snce A[njo deference is due the trid court:s judgment where
resolution of the controversy is a quedtion of lawv.; Legg v. Certain Underwriters at Lloyd:s of
London, 18 SW.3d 379, 383 (Mo. App. 1999). This sandard of review is gpplicable to motions
assating alack in personam juridiction, Stavrides v. Zerjav, 848 SW.2d 523, 527 (Mo. App. 1993),
or alack of subject matter jurisdiction where the facts are uncontested, B.C. Nat=l Banks v. Potts, 30
SW.3d 220, 221 (Mo. App. 2000), to mations requiring the condruction of agate datute, Harrison v.
King, 7 SW.3d 558, 561 (Mo. App. 1999), and to other determinations made as amatter of law by the
trid court. ITT Commercial Finance Corp. v. Mid-American Marine Supply Corp. 854 SW.2d
371, 376 (Mo. banc 1993).

Given the procedurd posture of this case, Appdlant would suggest thet dl rulings mede by the trid
court in this procesding were determinations of law. To the extent that adifferent Sandard of review could

be usad to address any point below, that sandard will be discussed within the point.
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l.
Thetrial court erred in holding that it was beyond the constitutional authority of the
Treasurer to administer the Uniform Distribution of Unclaimed Property Act because
the Missouri Constitution authorizesthe Treasurer to administer statefundsand the
Abandoned Property Fund is a state fund in that it is created by a state statute and
providesfor transfersof money to the state general revenuefund.

AWhen the condtitutiondlity of a Satute is attacked, condtitutiondity is presumed, and the burden
is upon the attacker to prove the gatute uncondtitutiond.) Consolidated School Dist. v. Jackson
County, 936 SW.2d 102, 103 (Mo. banc 1996). The datute will be upheld Aunless it dearly and
undoubtedly contravenes the condtitution and plainly and pdpably afronts fundamenta lawv embodied in
the condtitution.i’. Smith v. Coffey, 37 SW.3d 797, 800 (Mo. banc 2001). Further, in ariving & the
intent and purpose of a condiitutiond provison, the congruction should be broad and liberd rather than
technicd, and the condtitutiond provison should receive a broader and more liberd congtruction then
dautes If agatute may be so condrued asto avoid conflict with the condiitution, thiswill bedone. State
Highway Commnen v. Spainhower, 504 SW.2d 121, 125 (Mo. 1973). Thetrid court ignored these
principlesin the present case

Thetrid court held that it is beyond the condtitutiond authority of the Tressurer to adminiger the
Uniform Didribution of Undamed Proparty Act. The court premisad itshdding on Artide 1V, * 15 of the
Missouri Condlitution which providesthat A[ T]he Sate treesurer shdll be the custodian of dl gate funds and

funds recaived from the United States government.§
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Theterm Adate funddl is nat spedificaly defined. However, the term Anondtate funds is defined,
it is limited to Ataxes and feesimposad by paliticd subdivisons and collected by the department of revenue
al taxes which are imposad by the Sate, collected by the department of revenue and didributed by the
department of revenue to palitical subdivisons, and al other moneys which are hereefter desgnated as
snongate funds to be administered by the department of revenued ArtidelV, * 15°. The Abandoned
Fund Account crested by * 447.543.2 is not dearly within this definition of nondate funds But thetrid
court amended this condtitutiond definition. The court effectively found nongtate funds to indude those the
Tressurer is directed to depost to a gatutorily crested account and from which trandfers are mede to
gengd revenue 0 long as those funds are subject to the unassarted daims of athers Under thisjudicidly-
enacted condtitutiond amendment, monies callected by the Department of Revenue and trandarred to
generd revenue could not be held by the Treasurer S0 long as they remained subject to arefund daim by
the taxpayer. Such is nat the law and it was not the providence of the trid court to S0 amend the

condtitution. AThe courts cannot transcend the limits of their condtitutiond powers and engage in judicid

* Some examples of money designated Anondtate fundsi administered by the department of revenue
aetheU.S Olympic Fegtivd Trust Fund, * 143.1010, RSMo (dallars desgnated by tax payers from tax
refunds); the Over-Dimenson Parmit Fund, * 226.135.3, RSMo (permit fees collected by the chief
engineer of the depatment of trangportation on behdf of other juridictions); and the Base State
Regigration Fund, * 622.095.2, RSMo (datutory regidration, adminidration or license fees collected by
the divigon of mator carrier and rallroad safety on behdf of other jurisdictions). The Abandoned Fund

Account is not adesignated Anondate fund.f
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legidaion.i Board of Education v. Sate, 47 SW.3d 366, 371 (Mo. banc 2001) (holding that courts
cannot rewrite legidaion to save it from an othewise vdid conditutiond attack). Surdy courts enjoy no
power to amend the congtitution.
It follows from thelimited definition of Anonstate fundsf thet theterm Agtete funds) asused in Artide
IV, "15ismeant to beindusve rather than exdusve. Ingead of adopting an indudve interpretation of
date funds, and without ditation or explanation, the court held that the funds in quedtion are not Sate funds
or fundsrecaived from the United States. [t added thet the AAttormey Genard in fact argues thet these funds
areindividud assats of diverse parsonsl L.F. 274. Therefore, according to thetria court, the Treasurer
has no sanding or right to assert daims againg them.
In s0 hdlding, thetrid court overlooked the definition of Aownerf) contained in * 447.503(7). There
Aownerf is defined to indude Aany person having alegd or equitableinterest in property subjectil to the Act.
This broad definition of owner permits a reading of the Act and the Treesurer=s Sewardship of the
Abandoned Fund Account thet is consstent with ArtidelV * 15. Thereis, after dl, no suggesionin the
Condtitution that Missouri mugt have an exdusiveinterest in monies for them to condtitute date funds. And
here, where a large percentage of the funds deposited to the Abandoned Fund Account are subject to
trandfer to generd revenue, it cannot be refuted thet the date has an interest in the funds superior to dl but

the actud, and unlocated, owner.*

* Perhgpsthe trid court suggeststhat these monies cannot be state funds because of their origin.
Such a suggestion, however, is not supportable. While money pad in date taxes initidly beongs to

individuals and corporations, by thisline of reasoning, dete tax revenues are not and can never become
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date funds and cartainly would not become sate funds until after the taxpayers benefidd interes in the
taxes B protected by a gatutory opportunity for refund B had expired.

It is a separate question whether the individua or corporation is required to pay the money to the
Treasurer according to date tax lavs  Likewise, it is a sparate question whether the fund & issue
conditutes abandoned property, requiring the Circuit Court of Cole County to pay it to the Treesurer,
according to the Uniform Digposition of Undamed Property Law. Thet question isdiscussed in Point 11,

infra.
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Theindusve naure of Adate funddf is reveded by the variety of funds recaived, invested, hdd in
custody, and disbursad by the State Treasurer, the sources of which are nather the state nor the United
Saes government. Many of the accounts administered by the Tressurer collect fees from private persons
or companies to be used to adminigter aregulaory program affecting those persons, such astheANatura
Resources Protection Fund--Air Pollution Ashestos Fee Subaccount i * 643.245, and the AAnimd Hedlth
Laboratory Fee Fund,§ * 267.122. Some funds administered by the Treassurer comprise donated funds
to be goplied to a very narrow and spedific purpose, such asthe ADoctor Edmund A. Babler Memorid
Sate Park Fund,§ * 253.360, the AMissouri Educationd Employees Memorid Scholarship Fund
" 173.267, and the AChildrenrs Trust Fund,§ * 210.173. Other funds are cregted by asurcharge and the
monies are earmarked for a very spedific program, such as the ADedf Rday Sarvice and Equipment
Didribution Program Fundi * 209.258. There are many more such funds administered by the Sate
Tressurer.

Likewise, the gatutorily crested Abandoned Property Fund, * 447.543.2, is aAdate fundi asthet
teemisusdin Art. 1V, * 15. Itisindiginguishable from the fundsidentified above in thet it hesaprivate
funding source - not the date or federd government. Similarly the Abandoned Propearty Fund is
indigtinguishable based upon its purpose - these other highly specidized funds further no greeter date
interegt then the return of undaimed property to Missouri ditizens and, falling in that primary purpose,
supplementing Missours generd revenue. Upon recaipt of undamed property, the Treesurer placesit into
thisfund. From thisfund, the Tressurer is obligated to disourse paymentsof dams. AAt any timewhen the
baance of the account exceeds one-twdfth of the previous year-stotd disbursement from the abandoned

property fund, the treasurer may, and & leest every fiscd year shdll, trandfer to the generd revenue of the
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Sate of Missouri the balance of the abandoned fund account which exceeds one-twefth of the previous
year-stotd disoursement from the abbandoned property fund.f * 447.543.2.

Thetrid court rdied on another sentencein Artide 1V, ® 15; ANo duty shdl be imposad on the
date tressurer by law which is not related to the recaipt, investment, custody and disbursement of deate
funds and funds recaived from the United States governmenti Again, thisis an indusive sentence. The
words Arelated taf encompess many adiivitiesinduding the duty st farthin * 447.575: Athe treesurer hdll
bring an action in a court of appropriate jurigdiction to enforce ddiveryl of undamed property. The act
of recaiving or collecting abandoned property for deposit to the Abandoned Property Fund, halding it,
ddivering it to itsrightful owners, and trandferring any surplusto the generd revenue fund, isArdated to the
recapt, investment, custody and disbursement of sate funds(i here the Saters Abandoned Property Fund.

These actions do not Adearly and undoubtedly contravene the condtitutiong or Aplainly and pelpebly
afront fundamentd law embodied in the conditutior) asthey must in order for this Court to afirm the trid
courtsruling. See Smith v. Coffey, 37 SW.3d 797, 800 (Mo. banc 2001). Thus, this Court should
reversethetrid courts ruling asto the unconditutiondity of the Uniform Didribution of Undamed Property

Act.
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.

Thetrial court erred in holding that the Treasurer had no standing to assert claims
againgt the fund because theUnifor m Distribution of Unclaimed Property Act obligates
the Treasurer to bring an action to enforce delivery of unclaimed property asdefined
by the Act, * 447.575, and the fund in question falls within the statutory definition of
unclaimed property, * 447.532.1, in that the money isintangible personal property held
for itsowner by the court and that hasremained unclaimed by the owner for morethan
fiveyears.

Each year, finendd inditutions, businesses and public agendes, including circuit courts, file
reports of asandoned property and ddiver to the Undamed Property Divison of the Missouri Sate
Treasurer millions of dollars and the contents of nearly 500 safe deposit boxes. The Undamed Property
Divigon currently holds more than $155 million in more then one million owner accounts Satidicaly, one
of every ten Missourians has undaimed property being hed by the satess Undaimed Property Divison.

L.F. 205. All of thisis done pursuant to the Act which reguires:

Evey person halding funds or ather property, tangible or intangible, presumed abandoned

pursuant to sections 447.500 to 447.595 shdl report to the tressurer with respect to the

abandoned property as provided in this section.
" 447539.1. Inaddition to reguiring saf-reporting of abandoned property, the Act mekesits ddivery to

the Treasurer s f-executing:



Every person who hasfiled areport pursuant to section 447.539 shdl pay dl moneysto

the treesurer and ddliver to the tressurer dl other abandoned property pecified in the

report a the time of filing the report.

" 447.543.1. Butif aperson required to report and ddiver fundsfailsto do so, the Tressurer isto bring
an action to recover the property: Alf any person refusesto ddiver property to the Sate as required under
sections 447.500 to 447.595, the treasurer shdl bring an action in a court of gppropriate jurisdiction to
enforce such delivery.§ * 447.575.

Judge Brown and the recaiver have failed to comply with theselaws They did nat file reports, nor
did they ddiver the undamed fundsto the Treasurer, even though courts are spedificaly subject to the Act:

All intangible persond property hdd for the owner by any court, public corporaion, public

authority, or public officer of this date, or apadlitica subdivison thereof, thet has remained

undamed by the owner for more than seven years or five years as provided in section

447536 is presumed abandoned.

" 447.532.1 (emphasis added).

The monies contained in the fund in this case meat the definition of undamed property as s forth
in447532.1. The monies condiitute intangible persond property Ahdd for the owner by any court) Judge
Brown recognized thisfact in his order gopointing the receiver, when he sated thet Athese funds are being
held and adminigered S0 that refunds may be made therefrom to utility customersf) L.F. 85, and thet Avdid
dams submitted and gpproved by the Court shdll be paid by therecaiveri L.F. 88. Thus themoniesin
guestion are being hdd for the owners (tdephone cusomers attitled to refunds) by the court. See
" 447.503(7), defining owner to indude Aany person having alegd or equitable interest in property.
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Further, the monies contained in the fund have Aremained undaimed by the owner for more then seven years
or fiveyearsf " 447.532.1°> Judge Brown issued the refund order in 1991. L.F. 57-74.

In addition to thelaw gpplicableto dl undamed property, the monies contained in thisfund aredso
ubject to specific datutes  The monies contained within the fund (which pertain to utility company
overcharges) aregoverned by * 447517, which provides:

1 Thefdlowing funds hdd or owing by any utility are presumed abandoned:

(1) xrrEx

(2  Any sum which a utility has been ordered to refund and which wes
recaved for utility sarvices rendered in this Sate, together with any interest thereon, lessany

lavful deductions; that has remained undaimed by the person gppearing on the records of

the utility entitled thereto for more than seven years or five years as provided in section

> Sedtion 447,536 provides that, other then in certain Situations not gpplicable here, the abandoned
periodsreferencedin * * 447.505 to 447.595, shdl change from seven to five years beginning January 1,
2000. Whilethefive-year period is goplicable here, theissueis not materid to this action asthe remaining

moniesin the fund have remained undamed for more then seven years
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447536 dter the date it became payable in accordance with the find determingtion or

order providing for the refund.
This caseis acourt-ordered utility refund case. And the funds have Aremained undaimedi for over ten
years

There can be no serious dispute thet the Treasurer has Sanding to assart an interest in the funds
ubject to thislitigation. State ex rel. Twenty-Second Judicial Circuit v. Jones, 823 SW.2d 471,
475 (Mo. banc 1992) (danding to Sueisan interest in the subject meter of the suit, whichif vaid, givesthat

person aright to rdief). The gatutory scheme st forth above establishes that Sanding in dear language.
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1.
Thetrial court erred in holding that theinterest from the fund may be disbursed and
used as provided by * 483.310.2, because the fund is subject to the constraints of
" 483.310.1, in that the investment of the fund and expenditures from the fund were
dictated by judicial order, not at the discretion of the circuit clerk as required by
" 483.310.2.

The abandoned property that must be ddivered to the State indudes not only the origind principd
but dso interest. Abandoned property subject to the Uniform Didribution of Undaimed Proparty Act
indudesA[d]ll intangible property, including but nat limited to any inter est, dividend, or other earnings
thereon . . less any lavful charges() * 447.533 (emphadis added). Further, abandoned utility service
refundsindude Alg)ny sum which a utility has been ordered to refund and which was recaived for utility
savices rendered in this date, together with any interest thereon, less any lanvful deductions(
" 4475172 (emphasis added).

Despite these directives, thetrid court hdd thet interest on the fund in question Amay be disbursed
and used as provided in Section 483.310.2 with the baance of such interest to be paid to Cole County.(
L.F. 318. Thishalding nat only frudratestheintent of the Uniform Digpasition of Undaimed Praparty Adt,
but ignores gate law governing funds held by courts as goplied to the facts of this case.

The gpplicable datute, as recognized by Judge Brown in his orders rdding to the fund, is
" 483.310. This gatute contains two subsections. Under * 483.310.1, whenever funds other than court
cods are pad into the regidry of the court and the Acourt determines, upon its own finding or after

application by one of the parties, thet such funds can reasonably be expected to remain on depost for a
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period of time to provide income through invesment, the court may make an order directingll the deposit
and invesment of thefunds * 483.310.1 (emphads added). ANecessary codts, induding reesonable codts
for adminigering the investment, may be paid from the income recaved from the invesment of the trugt
fund. The net income so derived shall be added to and become part of the principal.i 1d.
(emphadis added).

As this fund was invested pursuant to court order, L.F. 45-47, 85-90, it is " 483.310.1 that
controls expenditures from thet fund. Thereis no question the moniesthat comprise the fund were invested
pursuant to * 483.310.1. Judge Browrrsinitid order gopointing arecaver goedficaly dated thet the funds
were placed in interest bearing accounts pursuant to * 483.310.1. L.F. 45. And regardless of this
reference, it is dear from the satus of the case that the deposdits were made pursuant to subparagraph 1.

In bath hisinitid order gppointing recaiver and his order cregting a Sucoessor recaivership, Judge Brown
spedificdly referenced the fact thet the monies received were anticipated to be hdd for alengthy period of
time and the fact that interest would be eerned onthemonies. L.F. 45, 85-86. The court-sfinding thet such
funds can reasonably be expected to remain on depodt for a period of time to provide income through
investment, isafinding under subparagraph 1. Further, the funds were not invested a the discretion of the
areuit derk asrequired by * 483.310.2; indteed, Judge Brown reserved unto himsdlf the find investment
decisons. L.F. 46, 86. A judicd direction to invest the fund isthe sine qua non for subparagraph 1
datus of regigry funds.

In contragt, * 483.310.2 gppliesto funds invested a the discretion of the drcuit derk, rather than

directed by judidial order:
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In the absence of such an goplication by one of the parties within Sxty days from the
payment of such fundsinto the regidry of the court, the derk of the court may invest the
funds. . . andincome derived therefrom may be used by the clerk for paying
[certain enumerated expenditures of the circuit clerkss office], and the

balance, if any, shall be paid into the general revenue fund of the county . .

Section 483.310.2 (emphads added). Despite thetrid court=sfinding, this saction has no gpplicatility in
the current digpute because the derk did not dect to invest the moniesin thisfund and the derk did not dect
to make expenditures from the fund (nor did the recaiver miake such dections). The derk was never given
an opportunity to make such and dection. Rather, the funds were invested and expended upon order of
the court. Thetrid court-sfinding thet interest on the fund may continue to be expended by the court as

provided by * 483.310.2 smply ignores the dear language of the datute and is erroneous.
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V.
Thetrial court erred in granting the Motion for Judgment on the Pleadings because the
casewasnot ripefor such adjudication in that the Treasurer had not filed an answer and
the pleadings wer e not closed.

A mation for judgment on the pleadings may be filed Aldfter the pleadings are dosedl Rule
55.27(b). The State Tressurer did not file an answe® to the Recdiver=s Motion and Ptition, insteed she
filedaMotionto Vacate. L.F. 124. Smilaly, the other added Adefendants did not file answers to the
Recaver-s Mation and Petition, but ingteed filed postion datements asto their rightsto thefund. L.F. 162,
167. The pleadings therefore, were not dosed and amation for judgment on the pleadings was nat ripe
for adjudication. Bramon v. U-Haul, Inc. 945 SW.2d 676, 679 (Mo. App. 1997). The trid court
erred in ruling on the recaiver=s Mation for Judgment on the Rleadings and this Court should reverse thet

rding.

® As discussad below, no answer was due because no summons had been served.
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V.
Thetrial court erred in overruling the Treasurer=s Motion to Vacate because Judge
Brown did not have personal jurisdiction over the Treasurer necessary to enter any
order directed toward her in that shewasnever aparty totheoriginal action and has
never been served with summonsor with a petition seeking relief.

Judge Browrrs July 20, 2001 order was not effective to meke the Treasurer aparty or to compel
her to act in any fashion because the court lacked persond jurisdliction over the Tressurer. Although the
order purported to compe the Treasurer to become aApartyfl and to obligete her to file Aapleading,§ L.F.
120, Judge Brown had no legd authority to add a party to adosad case, upon the motion of anon-party,
without the benfit of service of process and without requiring thet a petition containing aprayer for rief
be served upon the Treasurer.  To date, no such sarvice has occurred.

AJA]bsent a generd gppearance or other waiver of process, there must be service of processin
authorized manner for acourt to acquire persond jurisdiction.d Johnson v. Johnson, 948 SW.2d 148,
151 (Mo. App. 1997). The Treasurer only soedialy gppeared in this procesding (L.F. 124, 195, 204) and
has nat been sarved with process issued and Sgned by the derk pursuant to Rules 54.01 and 54.02, and
duly served pursuant to Rules 54.03 to 54.22.

Judge Brown gpparently attempted to accomplish by judidd fia what the law requires be done by
formd process. Smilar attemptsto evade regular rules of procedure have been rgected by this Court:

The plantiff-s motion dleges tha the trustees and the new corporaion Aare
defendants) and Ain order that they have full notice that said causeisnow liged for trid,

plantiff requests thet they be formally made defendants.i In short, without firgt
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subdituting or adding new parties and without service of process, the plaintiff proposes,

upon hismeremation and by court order, that they arein fact defendants. Obvioudy, the

court could nat, in this manner, upon the plantiff-s mere motion and the court:s order,

summarily meke and dedare that the named individuds and corporation Aare defendantsi

[T]he court could nat by itsipse dixit, and the plaintiff-s mere motion, dedareand

thereby make, without further ado, the named persons and corporation defendants.
Bruun v. Katz Drug Co., 211 SW.2d 918, 921 (Mo. 1948) (citations omitted, emphadsin origind).

Alt isaxiomatic thet acourt musgt have jurisdiction over the person beforeit can require performance
under its order or decree Chamberlin v. Chamberlin, 256 N.E.2d 159, 160 (l1I. App. 1969).
AMlissouri courts condstently hold thet orders effecting non-patiesare invdid) State ex rel. American
Family Mutual Ins. Co. v. Scott, 988 SW.2d 45, 49 (Mo. App. 1998); see also Schneider v.
Sunset Pools of K. Louis, Inc., 700 SW.2d 137, 138 (Mo. App. 1985) (applying theAwdll-recognized
princpled that a court must have jurisdiction before it adjudicates, the court found it had no authority to
grant rdief againg one who was nat a party).

The Missouri Court of Appedls expoused this well-recognized principle of jurisdiction in its mogt
recent declaration on the subject:

In itsjudgment, thetrid court ordered Downard [a non-party] to prepare anew generd

warranty deed . . . and anew quit damdeed . ... Because Downard was not a

party to the action, the trial court was without jurisdiction to order Downard

to prepare new deeds.



Kassebaum v. Kassebaum, 42 SW.3d 685, 698 (Mo. App. 2001) (empheds added). Smilar to
Kassebaum, the Treasurer was not aparty to this case C and never hasbeen.” As such, she was not
subject to the order of the court.

Additiondly, the Amation and petitiori ordered to be served on the Treasurer did not meet the
requirements of Rule 55.05 and Rule55.11. The Amation and petitionf 1) did not contain ashort and plain
datement of the facts showing that the pleeder is entitled to rdlief, 2) did not contain ademand for judgment
(it merdy asked for ahearing), and 3) was not comprised of the reguired numbered paragraphs containing
condise datements of fact (it was made up dmost exdusively of legd argument). Furthermore, while dyled
Ain the neture of interpleader, i the document did nat comport with the requirements for a pleading creating

an interpleader cause of action.

” AA party to an action s aperson whose nameis designated on record as plantiff or defendant.
Maurer v. Clark, 727 SW.2d 210, 211 (Mo. App. 1987). The Treasurer nowhere gppears as a
Oesgnated plaintiff or defendant in the cases of Southwestern Bell v. Public Service Commission, CV189-
0808CC or Office of Public Counsel v. Missouri Public Service Commission, CV189-809CC.

L.F. 1-17.



A[T]he purpose of an interpleeder action is to adjudicate the didribution of funds hed by a
disinterested stakeholder who is faced with conflicting and competing claims regarding
dishursement of thefund@ Amwest Surety Ins. Co. v. Stamatiou, 996 SW.2d 708, 711 (Mo. App.
1999) (emphadis added). In her Amation and petition,§ the receiver does not dam to be a disnterested
dakeholder. Infact, Athe recaiver datesthet the Court isnat reguired to pay over thefunds.... to the Sate
Treasurer pursuant to the Uniform Digpogtion of Undamed Proparty Adt§ L.F. 113, &18, and requests
that Judge Brown order them to continue in these proceedings S0 thet the andillary questions can be Afuly
and farly liigatedi L.F. 115, & 22. Thetheory of an interpleeder isAthet the corflicing damearnts should
litigete the metter among themsdves without invalving the Sakeholder in thar disputef  Amwest, 996
SW.2dat 711.

Because Judge Browrrs July 20 order was on its face contrary to the laws of Missouri, the trid

court should have vacated it and this Court should reverse the trid court-s holding otherwise
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VI.
Thetrial court erred in overruling the Treasurer=sMotion to Vacateand in finding that
the Treasurer was required to assert any claim she had to the fund in the Ancillary
Proceedings because the order violatesthe Constitution=s separ ation of power amongst
thevarious branches of government in that the Treasurer isaccorded discretion asto
the commencement of any proceeding to collect improperly withheld unclaimed
property.

Evenif Judge Brown had the authority to bring the Treesurer into an action without the benefit of
aptition for rdief or proper sarvice under the rules (which authority he did nat have), the court il lacked
authority to force the Treasurer to file a lawsuit againg hand-picked defendants and respond to issues
chosen soldly by the court®

® Theimpropriety of dlowing Judge Brown to articulate the issuies for the partiesis demondtrated
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by the July 20 order. The order expredy grants Cole County and the Circuit Clerk of Cole County
broader authority to raise issues then the Treasurer is permitted. Specificdly, the Treesurer is ordered to
fileAapleading assating any dams she ... has under the Uniform Digpogtion of Undamed Propaty Act
to the funds in this casel gpoparently exduding the Tressurer=s right to pursue interest ingppropriatey
expended by the Court. In gark contradt, Cole County and the Circuit Clerk are permitted to file pleadings
Aassarting any damsthey may haveto the fundsin thiscase or theinterest income from said funds L.F.

120-121 (emphasis added) (compare paragraphs 4 and 5 of the order).
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Thisjudicid atempt to deny the Treasurer the right to seek full relief condtitutes yet another fatd
deficency to the presant action. Judge Brown prevented full rdief by setting artificid restrictions on what
the Treesurer may B and may nat B addressin the andillary procesdings. In his July 20 order, Judge Brown
atempted to limit the issues 0ldly to those suggested by aformer deputy drcuit derk acting asarecaver,
gating: Athe only issues for determingtion in the Andllary Adversary Proceedings shdl be the Andillary
Advesary Proceedings Questions as defined in the Recaivers Mation and Petition.( L.F. 120. Missouri
Supreme Court Rule 55.06, however, expresdy authorizes and requires a party to join Ass many dams,
legd or equitable, asthe party has agangt an opposing party.0 The July 20 orders are, therefore, contrary
to the law and should have been vecated.

Furthermore, pursuant to * 447.575, the Treasurer has a gautory right to bring acause of action
againg those wrongfully holding undaimed property. Thetiming of her initid determination to bring such
an action and the soope of any such proceeding is committed to the sound discretion of the Treesurer and
isnat the proper subject of acourt order directing or limiting thefiling. Thefinding thet the Tressurer mugt
a3t any dam she hasto this disouted fund in this andillary proceeding violates the sparation of powers
in thet it placed the judicid branch in the podtion of exerdsng discretion granted to a member of the
executive branch. See State ex rel. Missouri Highway and Transportation Comn¥n v.
Pruneau, 652 SW.2d 281, 289 (Mo. App. 1983) (Athe courts may not interfere with, or atempt to
control, the exerdise of discretion by the executive department where . . . the law vests such right to exerdse
judgment in a discretionary manner with executive branch of government . ... These limitations on the
judicid branch become particularly senstivewhere. . . thelaw places discretion & the highest levels of the

executive department ().



Because areview of thelaw in Misouri reveds no authority for the Judge Browres extraordinary
andirregular action in ordering the Treesurer, as anonHparty, to file court-desgneted dams againg court-
desgnated defendants in a particular proceeding and nat a atime of her choosing, the Treesurer is entitled

to vacation of the July 20 order.
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VII.
The trial court erred in overruling the Treasurer=s Motion to Vacate because the
receiver lacked standing to file her Motion and Petition for Joinder of Additional
Partiesand Relief in that thereceiver wasnot a party to the underlying action.

Therecaver isnot and never was aparty to theactionsof Southwestern Bell v. Public Service
Commission, CV189-0808CC or Office of Public Counsel v. Missouri Public Service
Commission, CV189-809CC. Lacking the Satus of a party, the receiver dso lacked standing to file or
prosecute her Motion and Petition:

Personswho are not parties of record to a suit have no sanding herein which will engble

them to take part in or contral the procesdings.  If they have occadon to ask rdief in

reation to the mattersinvolved, they mugt ather contrive to obtain the Satus of partiesin

the suit or they mugt indtitute an independent sLit. Onewho isnot aparty to therecord is

not a party to the cause, dthough he or she may be interested, and in deciding who are

parties to the record, the courts will not look beyond the record.
Munson v. Director of Revenue, 783 SW.2d 912, 915 (Mo. banc 1990).

Therecaver could only file mationsin this caseif she hed firgt been made aparty. She could have
become mede aparty if she hed filed amoation to intervene pursuant to Rule 52.12, but shefiled no such
moation, and the court ruled on no such mation. Further, if the recaiver wished to intervene and participate
in the case, she was obligated by Rule 52.12(c) to serve copies of any such motion on the pre-exiding

parties. No such service has occurred.
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Even if the recalver hed atempted to file such amoation, she would not have hed the authority to
do so under Missouri law.  Thisis o becauseintervention isdlowed only in an action Apending between
otherdl and asuit Acannat . . . be said to be pending when the issues have been judicidly determined, or,
in short, ajudgment has been rendered thereind Alamo Credit Corp. v. Smallwood, 459 SW.2d 731,
732 (Mo.App. 1970); see also Hastings v. Van Black, 831 SW.2d 214, 216 (Mo. App. 1992). As
discussed in Point VI, infra, find judgment was rendered in this case years ago.

Because Judge Brown had no authority to grant the mation filed by his recaiver who was not a
party to the action, because the recaiver faled to follow proper proceduresin atempting to intervenein the
case, and because one cannat intervene in adosad case, this Court should vacate the July 20 order and

order that the receiver-s motion be denied.
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VIII.
Thetrial court erred in overruling the Treasurer=s Motion to Vacate because Judge
Brown lacked subject-matter jurisdiction to enter the July 20 order in that a final,
unappealed, judgment had long-since been entered in the case.

Theundalying casesof Southwestern Bell v. Public Service Commission, CV189-0808CC
and Office of Public Counsel v. Missouri Public Service Commission, CV189-809CC are
dosed.? Therecdver, in her motion, implicitly acknowledged that fact by meking no attempt to sarve the
moation on the partiesto that case. Find judgment in the case hed long-since been entered on April 8, 1991,

and the court hed long-aince logt any jurisdiction. Although the court retained jurisdiction of its judgment

® ThelavaLitsin which the court crested the receivership were filed in 1989. L.F. 1. Theissues

raised by the partiesin that case concerned proper utility rate charges. All theissuesraised by the parties
in that origind lawsuit have long Snce been litigated to full and find resolution. On April 8, 1991, Judge
Brown entered an order gpproving settlement and directing didribution of thegay fund. L.F. 57-72. This
April 8 order Afully and findly resolved] al remaining issuesin Consolidated Case No. CV-189-08084
L.F. 72 . Under thelaw gpplicable a the time this case wasfindly resolved, adedson resolving dl issues
was afind judgment irregpective of itstitlte See, e.g., Cozart v. Mazda Distributors, Inc., 861
SW.2d 347, 351 (Mo. App. 1993); cf. current Rule 74.01(a) (now requiring a writing denominated
judgment). The decison of the court resolving the issues between the rdaor and respondent in this case
wasafind judgment. TheAordersl subssquently entered by Judge Brown were Smply documentation of

the adminigrative actions taken with regard to the fund.
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for an additiond 30 days padt the date of entry of judgment pursuant to Rule 75.01, a the concdlusion of
thethirty days the court was without jurisdiction to teke any further adionin thiscase ™ See State ex rel.
Wolfner v. Dalton, 955 SW.2d 928, 931 (Mo. banc 1997).

In fact, in response to a writ filed in this very case, this Court dearly dated the rule and its
convere There, Judge Brown initidly entered an order dismissng this case with prgudice. Twenty-nine
days later he entered a new order resolving remaining issues in the case and Spedificaly requiring
Southwestern Bdll to pay into the court regidry interest eerned on the now illegd chargesit had collected
pursuant to the Courts Say order.  Southwestern Bell sought prohibition chdlenging Judge Browres
authority to issue the second order. This Court fird resated the rule; the trid court retains Acontrol over

judgments during the thirty-day period after entry of judgment] State ex rel. Southwestern Bell

19 To the extent thet the receiver or Judge Brown may argue that the motion requesting an andillary
procesding fdlswithin Rule 74.06 ARdief from Judgment or Order,i) such arguments are unavailing because
thet rule may be activated only by apaty. See State ex rel. Wolfner v. Dalton, 955 SW.2d 928
(Mo. banc 1997). Sincethe recaiver was nat a party to the action, Rule 74.06 was not available to her

to provide the rdlief requested.
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Telephonev. Brown, 795 SW.2d 385, 389 (Mo. banc 1990). However, because Judge Brown issued
anew order A29 days after entry of the order dismissng the writ with prgudice and within thetime which
thetrid court retains contral over itsjudgments(i the new order was effective and prohibition would nat lie
Id.

The action of Judge Brown in the present caseis Smilar to the actions of the respondent judgein
Sateexrel. Division of Family Servs. v. Oatsvall, 612 SW.2d 447, 451-52 (Mo. App. 1981).
In that case, the respondent judge had Smilarly issued untimely modification ordersin dosed cases and
without benefit of any mation filed by any perty. The Missouri Court of Appeds noted thet in none of the
closad cases did any of Athe purported modified entries of judgment rdate to any mation of partiesfor such
rdief, nor do they occur within the time, the 30 day period, permitted under Rule 75.01, V.A.M.S, for the
court to act onitsown initigtived The court further noted thet A[t]he records of the procesdings bdow thus
dealy reflect that the trid courts action in these proceedings was entirdy unilaerd, insofar as any
modification of underlying judgments, or final orders rated to child support, is concermned 1d. a 451.
The Court of Appeds unambiguoudy rejected such unilaterd action:

Jurisdiction to decide concrete issuesin a particular caseis limited to those presented by

paties and tharr pleadings and anything beyond is coram non judice and void. Moreover,

lacking jurisdiiction in the case, the trid court hed no juridiction to entertain any further

moations or pleadings which might otherwise have afected the procesdings. The records

of these proceedings reflect the existence of vaid judgments, entered prior to any

purported modification thereof by the trid court and, with repect to which, under Rule

75.01, it hed logt jurisdiction to amend or modify ether on its own mation or the mation
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of any party, the court:s purported amendments and modifications, nunc pro tunc or

otherwise, were therefore void and subject to cdllaterd attack. The modified entries of the

trid court rdated to child support were invdid atempts to extend its Satutory jurisdiction

by judicd fia. Therefore, dl of the entries mede by the trid court, in each proceeding

bdow, purporting to modify the provisons for child support, indusive of any purported

further modification thereof, are void and without affect.

Id. a 452 (atations and footnote omitted); see also Neustaedter v. Neustaedter, 305 SW.2d 40,
43 (Mo. App. 1957) (only origind parties to those decrees may initiate modification procesdings); accord
State ex rel. Dubinsky v. Weinstein, 413 SW.2d 178, 181 (Mo. banc 1967).

Asin Oatsvall, Judge Brown atempted to enter an order in a case that had long-ance been
dosad and, smilarly, did so in the aasence of any party requesting such order.  Following the logic of
Oatsvall, thisunlanful order wasAvoid and without affect.f) Thefindity of the precursor case may not be
&t adde by an order aredting an Andillary Adversary Proceeding. Thetrid court-s halding atherwise must

be reversed.
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IX.
Thetrial court erred in overruling the Treasurer=s Motion to Vacate because Judge
Brown was disqualified by Rule51.07 from issuing the July 20 order in that hehad a
substantial interest in the outcome and a close interest in or relationship with the
movant.

Standard of Review

In Missouri the right to achenge of judge isAhighly prizedi and Aliberdly condrued@ Atterberry
v. Hannibal Regional Hosp., 926 SW.2d 58, 60 (Mo. App. 1996). Becausethe recaiver-s Mation
and Ptition wasfiled, heard ex parte and granted dl on the same day, the Treasurer did not have an
opportunity to request a change of judge. Rule 51.01. Because the drcumstances suggest that Judge
Brown could be perceived as partid with regard to this Mation and Petition, the Treasurer requested thet
his order granting the same be vacated. Judge Stuckey denied the request.

The Tressurer suggests that both Judge Brown and Judge Stuckey:s rulings invave only questions
of law (whether there was evidence of or an gopearance of impropriety or partidity) and, hence, subject
to de novo review. Nevathdess the denid of amoation for change of judge, in far different drcumgtances
hes been reviewed on an abuse of discretion gandard. See Williamsv. Reed, 6 SW.3d 916, 920 (Mo.
App. 1999) (reverang a judgment entered by Judge Brown following his failure to recuse himsdf). An
abuse of discretion occursif the trid court=s ruling is Adearly againg the logic of the drcumstances then
before the court and is so arbitrary and unreasonable as to shock the sense of judtice and indicate alack

of careful congderation.f Bowman v. McDonald=s Corp., 916 SW.2d 270, 276 (Mo. App. 1995).

* * *
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AMissouri courts are very protective of the nation thet parties are entitled to an impartid arbiter.
See Jetz Serv. Co. v. Chamberlain, 812 SW.2d 946, 949 (Mo. App. 1991); see also State v.
Lovelady, 691 SW.2d 364, 365 (Mo. App. 1985). Where bias and prgudice are actudly present, it
iseror for atrid judge not to recuse himsdf, even if therequest isnot timdy mede. See State ex rel.
O=Brien v. Murphy, 592 SW.2d 194, 195 (Mo. App. 1979). Alf thejudgeisinterested or related to
any paty ... orisrecused for any reason, the judge promptly shdl trandfer the case to the presiding
judge of the drcuit for reessgnment in accordance with the procedures of Rule 51.05(e).0 Rule 51.07
(emphasis added); * 508.090. A judge dso becomes disqudified when Athe opposite party has an undue
influence over the mind of thejudgel * 508.090; see also * 476.180, (ANo judge of any court of record,
who is interested in any it or rdaed to dther party, or who shdl have been of counsd in any it or
proceeding pending before him, shdll, without the express consent of the parties thereto, St on thetrid or
determingtion thereoff).

And Athe law is concemed not only with the judgess actud impartidity but dso the publics
perception of the judgessimpattidity.f Jetz, 812 SW.2d at 948. AWhere ajudgess freedom from bias
or his prgudgment of an issue is cdled into quegtion, the inquiry is no longer whether he actudly is
prgjudiced; the inquiry is whether an onlooker might on the badis of objective facts reasonably quedtion
whether hewas 0 Id.

Because of patidity or the gopearance of patidity, Judge Brown should have recused himsdf
prior to ruling the mation filed by hisgppainted recaiver B an employee of the drauit derke=sofficeinwhom
he hed the utmogt confidence. Hisrecusd after granting the receiver-s mation was not Aprompt.¢ Judge

Brown hed an Ainterestf) in the outcome of the case and the recaiver, to the extent shewas at dl independent
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of thejudge, hed undue influence over hismind. Judge Brown isinvalved in multi-faoeted litigetion seeking
to retain contral of alarge fund of money and the interest it generates, and to avoid a finding thet he
wrongfully hdd and expended the same. At the time Judge Brown ruled this mation, he wias the respondent
in a.quo warranto action,™* L.F. 121, and had asserted thet the same wias an attempt to interfere with his
judidd immunity. Thus Judge Brown hed a consderable interest in having substantive findings medein a
dispute the nature of which he controlled through granting his receiver=s mation.

The interest generated by the fund a issue, together with the interest on the funds a issue in
SC84210, SC84211 and SC84213, has reportedly dlowed Judges Brown and Kinder luxuries that other
judges across the date have not enjoyed, induding the remodding of their courtrooms and judica
chambers, new furnishings for the same, and extra compensation for their current and former employees.
Thus, Judge Brown has bendfitted from his continued contral of thesefunds. Further, Judge Brown cannot
ressonably assart theat the recaiver, aformer dircuit court employes, did not exerdise Aundue influence over
him when she requested court action thet left Judge Brown in contrd of the very fundsin digpute. As Judge
Brown himsdf dated when gppointing the recaver in this case AThe Court dso intends that the
respongibilities be exercisad only by someone in who this court has complete confidence . . . .0

L.F. 86.

' An gpped concarning this quo warranto action is currently before this Court on an application

for trander. See SC84301.
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At the veary lead, Judge Brown in the presant indance has a dramatic Aappearancell of
impropriety.  Henat only ruled on amotion filed by hisrecdiver, but he did soin acasein which he hed
asubgantid interet in the outcome.  He not only carefully crafted the scope of the Aandllary proceedingl

as narowly as possible to avoid any resolution of daimsfor interest by the Tressurer,™ but he expresdy

12 There can be no serious dispute that Judge Brown recognized thet his impartidity might be
questioned; he recusad himsdlf from deciding the anclllary procesding he crested by the very order the

Treasurer sought to vacate. L.F. 121.

13 Judge Brown issued a very restrictive order about what could B and whet could not B be
addressed in the andllary proceeding. He ordered: AThe only issues for detlerminaion in the Andillary
Advarsary Procedings shdl be the Andllay Adversary Procesdingss Questions as defined in the

Recaver-s Mation and Petition.f) L.F. 120, & 3. Hisorder purportsto prohibit the consderation of any
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retained full and find control over the fund so that even if some rdief were obtained in the andllary
proceedings, any such rdief ordered would not befind, but subject to hisfurther action. The Treesurer is
avare of no legd bassfor ajudge to disgudify himsdf in this limited manner where the judge has such an
obviousinterest in thefind outcome

To the extent thet the mation filed by the recaiver had any vdidity whatsoever, Judge Brown was
obligated to recuse himsdf and request the gppointment of another judge to rule on the recalver=s mation.
Because Judge Brown hed a duty to recuse himsdlf, but failed to do so, the order that he entered should

have been vacated. Thetrid court:s holding atherwise should be reversed.

other issues. See al so footnote 8, supra.
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X.
The trial court erred in failing to sustain the Treasurer=s objection concerning the
untimeliness of the notice of hearing on the receiver=s motion for judgment on the
pleadings because Rule 44.01(d) requiresfive days notice beforethe hearing on such a
motion in that, asdefined by Rule 44.01(a), the Treasurer only had three days notice of
the hearing on the receiver=s motion for judgment on the pleadings.

Thetimdiness of anatice for hearing gopears a firg blush, to be of minor sgnificance. But here
the Treesurer faced a hearing on a digpodtive mation assarting the unconditutiondity of one of her
datutorily- assgned duties. The matters properly before the trid court, while sgnificant in terms of this
metter, were not of such amagnitude. In such drcumgtances it ssems particularly gppropriate to enforce
the rules concaming the recaipt of adequate natice. The falure to impose that reguirement on the recaiver,
in regponse to a proper objection, L.F. 261, uggests an inexplicable rush to judgment. The failure to
sudtain the objection prejudiced the Treasurer=s ahility to respond to bath the late-filed digpostive mation
and to prepare for argument on those matters properly noticed for hearing.

The recaiver did nat provide the Treasurer with timely notice of her mation for judgment on the
pleadings in thet the motion and the notice for hearing were served on October 12, 2001 B lessthen five

full days before the scheduled hearing date of October 18, 2001, asthat time period is cdculated under

' The date was likely chosen because other motions in this case were already noticed
for hearing on that date. And, if these were Ahousekeepingd motions, it would likely have been

both agreeable and convenient to clear them up all at once at the previously scheduled
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the Rule44.01(a). AA written mation. . . and natice of the hearing thereof shdll be served not |ater than
five days befor e the time spedified for the hearing. . . 0 44.01(d) (emphasisadded). AsOctober 18, the
day of the hearing itsdlf, does nat count as aday Abefore the time oedified for hearing,§ Rule 44.01(d);
as October 12, the day the motion and natice were served does not count in the computation, Rule
44.01(a); and, as Saturday's and Sunday's are exduded from the computation, id., only three days, October
15, 16, and 17, count toward the required days of notice before the scheduled hearing dete.
ANaticeisanintegrd part of our system of judtice, even without legidation or specific court rule
Orion Security, Inc. v. Board of Police Commissioners of Kansas City, Missouri, 43 SW.3d
467, 470 (Mo. App. 1997) (reversng Judge Kinder=s order in another case, entered without adequate
notice to the parties). Part of the reason notice isimportant is that a party entitled to be heard is entitled
to be heard in ameaningful manner. 1d. A party facing a digpostive mation desarves time to research,
reflect, and respond. Here that opportunity was denied in vidlation of the gpplicablerule. Hence, this Court

should vecate the Judgment entered by thetrid court.

hearing. But the receiver-s motion was not of that variety.
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Conclusion

For the reasons st forth above, the Treasurer requests thet the Court reverse the judgment entered

by the trid court and dismiss this proceeding or grant gopdlant such ather rdief to which she has shown

hersdlf entitled.
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